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Enclosed please find a Decision on a Motion to this mattel to be served upon the Third Party to

this ploceeding

Yours truly
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Anita Idemudia

Arbitratol

Copies to

Ms Celia Yang

c o Ms Li Zhung Huang
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National AB Managel
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Ms Sylvia Guilguis

Barlister Solicitol

Campisi LLP Personal lnjvlry Lawyers
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BETWEEN

MS Y

Applicant

and

CO OPERATORS GENERALINSURANCE COMPANY

Insurer

DECISION ON A MOTION

Before

Heard

Anita ldemudia

March 10 2017 at the offices of the Financial Services Commission of

Ontario in Toronto

Sylvia Guirguis for Ms Y

Anne Olszewski for Co operators General lnsurance Company

Appearances

Issues

The Applicant Ms Y a minor was injured in a motor vehicle accident on December 29 2011

She applied for and received statutory accident belaefits from Co operators General lnsurance

Company 4co operators payable under the Schedule
l

The parties were unable to resolve

their disputes thlough mediation and Ms Y applied for arbitration at the Financial Services

Commission ofOntario under the Insurance Act R S O 1990 c 1 8 as amended

lvhe k taflff y Accident Beneyts schedule Egective eprc tpdr 1 2010 ontario Regulation 34 10 as

amended
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A motion was brought in this case by Co operators for an order to compel productions from

Dr Melody Ashworth Psychologist
z

and Ms Ys counsel to produce certain doctlments that

Co opelators believes to be lelevant to the isstles in this arbitration

The issues ale

ls Co operators elatitled to ploduction of the complete clinical notes and records lelating to

Ms Y

ls Co opelators entitled to plrduction of the Childrens Aid Society records with lespect to

theil visit with Ms Y in Febluary of 20157

Result

Co operators is entitled to production of the complete clinical notes and records pertaining to

Ms Y from Dl Melody Ashworth

Co opelators is entitled to ploduction of the Childrens Aid Society records from the

Febluary 20 2015 meeting with Ms Y

Background

Ms Y claims entitlement to statutory accident benefits including medical benefits cost of

exalzlinations a detelmination of catastrophic impairment based on mental and behavioural

impailment expenses and interest

lt appeals that the majority ofMs Y s on going claims relate to her psychological impairment

2Ms Ashwol th is a non party to this ploceeding
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Childrens Aid Records

By letter dated February 24 2015 Betty Chan occupational thelapist informed Co operators

that the Childlens Aid Society has scheduled a visit with Ms Y in response to an episode in

which Ms Y delzlonstrated suicidal ideatiolA in February 2015 Co operators has requested that

Ms Ys counsel plovide the records of the Childrens Aid visit with Ms Y in February 2015

Co operatols stlbmits that while Ms Y alleges that the psychologicalharm is directly and

causally lelated to the 2014 accident it believes that the presence of the Childrens Aid Society

workel alludes to the determinatioll that there may be concurrent family issues that are

contlibutilg to Ms Y s mental distl ess Co operators further submits that the visit was

scheduled followilzg a palticularly serious emotional incident in which various parties expressed

colAcerns about the mental distress of Ms Y and that as such the records of the 2015 visit are

directly related to the causality of the issues as well as the psychological issues of Ms Y

Dr Melody Ashworth

Co operatols submits that Dr Ashwolth has been Ms Y s treating psychologist since October

2014 and was also present at the meeting involving Ms Y and the Childrens Aid Society

Co opelatols also submits that it has made various requests to Applicants counsel for

Dr Ashworths records relating to the February 20 2015 meeting with Ms Y and subsequently

a lequest fol the complete clinical notes and records
S

As well Applicants counsel has made

e uests to Dr Ashwol th for hel clinical notes and recolds
4

In response to the requests1 q

D1 Ashwolth folwarded a summaly of her notes clailzling that she could not release her

colzlplete notes as leleasing these would lesult in a deteriorationof trust in theil relationship and

lt in a setbacl in her treatment
s

it would lesu

3Motion Record of the Instlrel Exhibit Q R and T
1

lbid Exhibit S sttpra

s py
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EVIDENCE AND ANALYSIS

The Law

Rule 32 2 of the Dispttte Resolution Practice Code sets out the obligation of the parties to ensure

the prompt and colzlplete exchange of documents that are reasonably necessary to determine the

issues in the arbitlation

Rule 32 3 empowers an arbitratol to order the production of documents relevant to the

determination of the issues in dispute

With lespect to an ordel sought agailast a non party to the arbitratioll Rule 67 7 of the Code sets

out the lequilements for obtailaing a productioll ordel In order to do so the arbitratol must be

satisfied of the following

a the pal ties have made reasonable efforts to obtain th documents sought

b the document sought is in the possession control or power of the third party

c the thild party has had a leasonable oppoltunity to respond and

d the document is leasonably requiled to ensure a just and fail hearing

l will now deal with each request in tul n

Dr Melody Ashworths Clinical Notes and Records

Co operatols has ilAdicated that the majority ofMs Y s on going claims lelate to hel

psychological impairlnelat Accoldingly the psychological condition of Ms Y is in question and

as Dr Ashwolth is Ms Y s treating psychologist her clinical notes and records are primafacle

relevant
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l note Dr Ashwolths concerls over releasillg her notes and records that iit would result in a

deteliorationof trtlst in theil relatiolnship and would lesult in a setback in her treatment

However given the natule of the issues involved in this hearing 1 find that the probative value of

the doctlments sought outweighs the possibility that the productionof the document will

plejudice the insuled

l am satisfied that Dr Ashwol th has been propel ly served with the Motion Record and has

chosen not to respond

1 am also satisfied that the requilements of Rule 67 7 have been met and accordingly 1 order

Dl Ashwolth to produce the clinical notes and records relatilag to Ms Y

Childrens Aid Society

1 have reviewed the repolt of the Febluary 20 2015 meeting with Ms Y and a worker from the

Childlens Aid Society the leport has been ledacted in line with CAS privacy policy

lt appeals that the school authorities had involved CAS following concems relating to an

assiglAment Ms Y had submitted at school about a girl being bullied that had suicidal ideation

Co operatols has made lAumerous requests to Ms Ys counsel to provide a copy of this report

but Ms Ys counsel has refused to produce it on the basis that it is not lelevant to the subject

litigation

Co operators having become aware of the concerns of the Childrens Aid Society at the

February 2015 meeting has submitted that there may be sconcurrent issues that stem from a

biological pre disposition exacerbated by difficult family dynamics
f

Therefore it submits that

the records of the CAS meeting are directly relevant as they would presumably address Ms Y s

mental state at the time and the involvelzlent of the CAS brings into questioll whether there are

concurlent issues that are laegatively impaeting Ms Y s psychologicalhealth

6paragraph 1 8 of the Insul eds Factum

5
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As such if other there are othel existing factors that may have caused or contributed to her

psychological state then in my view these factors are relevant to the issues and not just a

fishing expedition as Ms Y has submitted The Insuler therefore ought not to be pl ecluded

from exploling them

1 am satisfied that the document sought is relevant to the issues in this albitl ation and I order

applicants counsel to prodtlce the Childrens Aid Society notes relating to the Febrtlary 20 2015

meeting

EXPENSES

The expelzses of this motion are left to the discretion of the hearing Arbitrator

1

t

Anita Idemudia

Arbitrator

June 30 2017

Date
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BETWEEN

MS Y

Applicant

and

CO OPERATORS GENERALINSURANCE COMPANY

Insurer

ARBITRATION ORDER

Under section 282 of the Insurance Act R S O 1990 c 1 8 as it read immediately before being

amended by Schedule 3 to the Fighting Frattd and Reducing Automobile Insurance Rates Act

2014 and Ontario Regulation 664 as amended it is ordered that

Dr Melody Ashwortll produce hel clinical notes and lecords pertaining to Ms Y

2 Ms Y produce the lecords pertaining to the February 20 2015 meeting with the Childrens

Aid Society

Anita Idemtldia

Albitratol


