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Decem r 13 2017

Mr Joseph Cmmpisi Jr

Campisi I T P Personal Injury Lawyers

Banisters and Solicitors

7050 Weston Roadunit 101

Vaulan ON L4L 8G7

Ms Pilippa Samwoe

Bnaister solicitor

Dutton Brock LLP

438 UniversityAve Suite 17X

Toronto ON M5G 2L9

Dear Mr CampisiJr and Ms SamwoM

RE Celia Yang and Mperators General Ipsutanee Company

Commisslon ApNal Flle N2 P17 0073

Clalm N2 000404658

Ms Yang hs 5led uNotice ofAppeal from the arbitration order dated October 2 2017 along

with a Smtement ofsenice z Co omrators General Insllnmce Company and a chcquc for

250 00

ne Director ofA itrations has apmiilted me to hear and decide t111s appeal as allowedby

s 6 4 of thc Inzurancehct

Before the appcl proceezA any further I must dxide whetlzer to achmwledge it or reject it as

premature pursuant to Rule 51 2 c of the Dispute Resglution Pracdce Code

On Octoe 18 2017 I wrote to the prtleg directing iem to provide comments in regard to

allowhg thc aplml of tllis preliminaryorder to pro d flleher I have received commen from

Mr Campisi Jr and his mply Ms Sanwoltll has also provided commena

1 BACKGROUND

ne Apmllant appeals a preliminary oMer rcndered by Arbitrator Muss op September 13

2017 On thnt date the Arbitrator heard a motion brought by the RGpondent to schedule the

umoming arbitration to a later date ne Arbitrator detcrmined the Appellant had served a new
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CAT report inunediately prior to the hearing of the motion He noted the new findings in that

repom and staye the arbiation hearing to allow the Insaret to providc a rebuttal relxrt

At the same motiona thc Arbitrator
t

agioed that the Instlrer can request an in
Nrson

asscssment of the Applicant to determine whether or not the Applicants injuries meet the

thresholdofbeing CAT

The Appellant then took issue witll the procerdings and bmught a lnotion tllat the Arbieator

recuse himxlfam this matter arguing that the Arbitrator had demonstratcd a closed mind and

that thcre was a leasolzable apprehension of bias with respect to the issues in dispute A motion

to delermine whether this reasonable apprehension of bias existed was then heard in writing

The Arbitrator mviewed the written materials submitted and concluded tho Apmllathad failed

to meet the test to dcmonstate that a reasonable apprellenxion of bias existed in the present Osc

or that hc had zemonstratedan amal bias Accordingly the Arbitrator refused to recuse bimself

from the hearing

II NADRE OF THE APPEAL

ne issue is whether Ms Yang should be allowed to appeal the Arbitrators preliminary order

M Yang seeks the lblloWing oMersS

an order setting aside the Arbitrators decision ofOdober 2 2017 for reasons given

an order setting asid the order staying te arbitration date for th purpose ofproviding a

rebuttal repoM

uan oder sctting aside the order of Arbitrator Musson allowing tlle respondent to request

an in yrson assassment of the Apmllant for lhe pupox of determining whether or not

the Apmllant mts the CAT threshold

order that Arbi tor Musson rccuse hMself from ftuter ilzvolvement in tizis file

an order that the issue of whether or not the Appellantmust attend any flldher in person

CAT insurer assesments be heard before a diiferent arbitratof at HCO

111 ANALYSIS

nis is mz appeal of a several preliminary issue decisions rendered by the Arbitrator ne relevant

Iaw in tls matter is folmd at Rule 50 2 ofthe Dispute Se oDgli a Practice CWe which reads as

follows

A pa may not alpeal a prelhninary or interim order of an arbitrator tmtil all of the

issues in dispute hA the arbi ion havebn finally decided unlcss the Diredor orders
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otherwise

The rationale for this mle was considered in the dccision ofAllstate Insurance Conpany of
Ccae qnd Torok I CO P01 021 Ma 29 21 ln IZM decision DelegateMakcmace
made the followingconzizlints in regard to Rule 50 2 which at that time was Rule 46 2

nepuose of Rule 46 2 is to facilitate the most cost effectiveresolution of disputes by

minimizing the time and monel srnt
to procedural r collateral matters We dccision

whether to hcar an appeal of a prcllminaryorder is discretionary As Delegate Naylor

stated in GeneralAccident c ltf Glynn the over archingprincipleguiding the exercise of

tlze discretion is thnt the rule tshotlld be broadly interpreted to produ the quickest most

just and leaut expensiveresolution of the dispute The criterion to be nsidered include

the apparent strength of the appeal tlle importalice or novclty of thc issue raisedy and

whcther rejecting the appml or hearing it will prejudice eitlzer party at pag 5

In her Notice of Appeal and commeats Ms Yang argues 1 the Arbitrator misap rehended and

misapplied the test for deteimining whcther a reasonableapprehension ofbias exists 2 madc

errors in misapprehending the fads in regard to the recusal 3 faild to providc intelligible

reasons wi respect to staying te arbitmtion date 4 failed to providehztelligble resons with

respet to allowing the Irsmndent tgmquest all in person asscssment 5 failed to provide

intelligibleremgons with respect to his statement that commen by him were tnken beyond the

context and 6 and exeeded his jurisdiction by rendeeg a decision without a hearing

arguments from either jarty when his role was to create a timetablc for parties responding

motions

al f the preliminary order and withut making any Rnal decision t this timeBasM on my perus o

I fmd thc arguments raised by Ms Yang are ofguxcient apparent strehgth to allow the appeal of

this prliminaryorder to proed

In its materials the Respondent set out the grotmds and relief sought in the motipn it broult

before tlle Arbitrator on September 13 2017

1 That thc arbieation hearing be stayed mnding thc insllmrs complction of an IE CAT

detzrmination paper revfcw by Dr Hines emphasis nlinel

2 An ordcr limiting nd or restricting the type of contact betwren the Applicntaneor her

cunsel and the insmers exlxdwitnesses participating in the Arbitration henring

3 M order limltirg the number of witncsscs to bc made available for cross examination by

the Applicant and quaslling o e Sulnmolzs to Witness servcd on Mr Wessling CEO of

the instcer Dr Schwartz Dr Mayer Dr Eisen Ms Romas Mr Livadu and Dr

Somerville

The Arbiiratol ultimately issued an ordor not only staying e arbitration but also rulcd that the

Insu w collld request an in petson g e ment of the Applicant to determlne whether or not

the Applicants injuries meet the threshold of being CA1 He based his dxision on the fact that
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ihe lnsurer had sought to re assess the Appellant due to the passage of time since the initial exnm

and the new information kl the Appellsnts recent CAT repoh

Ncvertheless these were not dw grounds or reliefsought in the motion tat was uctuallybefore

hina That motion makcs no mentipn of an in person insurers oxnmination or the CAT report that

was served ilnmediatelybefore the hemring ofthc motion Nor ds it appear that the Arbi tor

addr ed himself to section 44 5 of the SMS which requires the Ingurer to srst provide a

notice and rcasons for such mz insurers examination It is also unclear why le Arbitrator
a

thought it would be efhelpful to the pn es to ttcooperativcly agree to dates for this in perspn

assessment beforc any noti had en sent and when the Appellklt opposed attending at this

insurors examilzation

In mnking tl ese decisions te Arbitrator may have exeerzled Msjurisdiuion and denlexl the

Appellant natural justice or may have eatcd a reasonable appmhension ofbias Accordingly 1

am allowing tbc appeal of the preliluhzaryorder to pro d I am also staying the arbitration

proeding in this matter pending the disposition of t111s apmal

IV ACKNOWLEDGMENT

I acknowledgereceipt of Celia Yang s Netice of Ap along with a state nt of Service on

Co operators General lnsuranee Company in this matter and her flling fee of 250

Your attention is divted to Rules 50 through 60 and Rule 75 of the DlsputeResolutin Practice

cee ne Dispute Resolution Practice Code Fourth Editioll ulated OctoYr 23 is available

for review our web site www fs gov on ca at page 89

Upon reiptof this letter the Respondent has 20 days to comjlete and file a Response to

Appeal pursuant to Rulc 53 of thc Code However I prdor to set timelines which J propose as

follows

Response to Appeal January 22 2018

Wrilen Submissions Appellant Februry 26 2018

Writtcn Sqbmissions Rcsmndent March 19 2018

Roply Appellant marcll 26 2018

If you require any additional informntion pleasecall Ms Clare Fernnnd at 416 226 7830 or

toll free at 1 800 517 2332 extension7222

Yo tml

Edward Ixc

Directors Delegate
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Cope101

Ms celia Yang

1907 415 Willowdale Avenue

Nozl York ON MZN 584

Ms lanice Hedington

National AB Manag

Co operatrs Genal ltmanceCompany
l30 Macnell Street

P O Box 3608

Glph ON N1H 61
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