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with Grant Abbott



The information provided during this webinar is for general information only.

It should not be taken as constituting professional advice from LightYear Docs, Abbott & Mourly

or any of our related brands.

We are not a financial advisers. You should consider seeking independent legal, financial, 

taxation or other advice to check how the information provided in this webinar suits yours and 

your clients needs. Abbott & Mourly can provide specific advice in these areas covered. Please 

contact Tony Anamourlis on tanamourlis@abbottmourly.com.au or contact LightYear Docs 

support for a referral after the webinar. 

LightYear Docs and Abbott & Mourly are not liable for any loss caused, whether due to 

negligence or otherwise arising from the use of, or reliance on, the information provided directly 
or indirectly, by way of this webinar. 

DISCLAIMER

mailto:tanamourlis@abbottmourly.com.au


• This session is currently being streamed live to over 100 registered webinar attendees and their 
offices. Please use the Q & A button throughout so we can get your question and answer it fully.

• Please ensure your chat settings are “to everyone” 

• If you are logged in online and are unable to stay with us throughout the session, all registrants 
will receive a copy of this recording by the end of the day. 

• These slides and any resources mentioned on the session will be uploaded with the recording

• Launching soon – LightYear Docs 2.0! If you are not already a user but are keen to sign up once 
2.0 is live, please email support@lightyeardocs.com.au & we will contact you in due course

http://about:blank


“Testamentary Trusts are a big key to successful estate planning. They hold 
taxation, asset protection, family law and a range of other benefits. But they are 

not a catch all solution for families and many clients don’t understand exactly 
what they are getting into.

There are so many different types of testamentary trusts and each are impacted 
differently by family provisions claims. Who would have thought that many are 

established for asset protection to see them destroyed in a family provisions 
claim. We need to be realistic.”



Here is a Trust in action –

it can be brutal.

The question is whether a 

Living Trust such as a 

Leading Member 

Discretionary Trust

is better than a

Testamentary Trust.



• What is a Testamentary Trust

• Is a Leading Member discretionary trust a 
Testamentary Trust?

• Discretionary Trust v Leading Member 
Discretionary Trust v Living Trust v Estate TT

• Testamentary Trust v SMSF Proceeds Trust v 
Super Proceeds Trust

• Insurance Trusts

• Split Trusts v Cloned Trusts

• Family Allowances

Key 
Testamentary 
Trust  
Structures 



The Income 
Tax Laws

INCOME TAX ASSESSMENT ACT 1936 - SECT 102AG

Trust income to which Division applies

(1)  Where a beneficiary of a trust estate is a prescribed person in relation 

to a year of income, this Division applies to so much of the share of the 

beneficiary of the net income of the trust estate of the year of income as, in 

the opinion of the Commissioner, is attributable to assessable income of the 

trust estate that is not, in relation to that beneficiary, excepted trust income.

(2)  Subject to this section, an amount included in the assessable income of 

a trust estate is excepted trust income in relation to a beneficiary of the trust 

estate to the extent to which the amount:

(a)  is assessable income, of a kind covered by subsection (2AA), of a trust 

estate that resulted from:

(i)  a will, codicil or an order of a court that varied or modified the provisions 

of a will or codicil; or

(ii)  an intestacy or an order of a court that varied or modified the application, 

in relation to the estate of a deceased person, of the provisions of the law 

relating to the distribution of the estates of persons who die intestate;

(v)  directly as the result of the death of a person and out of a provident, 

benefit, superannuation or retirement fund;

(viii)  as the result of a family breakdown (see section 102AGA);

(d)  is derived by the trustee of the trust estate from the investment of any 

property:                              

(i)  that devolved for the benefit of the beneficiary from the estate of a 

deceased person;

(ii)  that was transferred to the trustee for the benefit of the beneficiary by 

another person out of property that devolved upon that other person from 

the estate of a deceased person and was so transferred within 3 years after 

the date of the death of the deceased person; or



Case Study –
TT Smash Out 
– Ready?

John is 63 and is married to Sally who is 60.  They 
have been happily married for 40 years and have 
two children Ben aged 35 and Simon aged 32.  
Ben works in John’s business which produces 
safety gloves and operates through a company SF 
Pty Ltd with John as the sole shareholder and 
director.

Simon is a problem child and has an alcohol and 
drug problem.  He has caused his parents grief 
and stolen money from them.  At this time they 
want to limit any money going to him if something 
happens to them.  They don’t want to leave him 
dry but give Ben control as he loves his brother 
but is not stupid.



John has a family home worth $1.2M and no 
mortgage, an investment property worth 
$600,000 with a $250,000 mortgage and a SMSF. 

The SMSF has two members – John who is the 
sole director of the trustee company as he holds 
Sally’s special purpose EPOA.  His account balance 
is $1M which consists of a $950,000 factory which 
is rented to his company and some cash.  Sally has 
an account based pension which was commenced 
in 2019 when she retired from work.  Her current 
balance is $750,000 and there is no reversion.

They have two grandchildren from Ben – Alice and 
Sophia aged 5 and 3.

Case Study –
TT Smash Out 
– Ready?



Case Study –
Option One

John and Sally

• Life interest in the Property or put into a 
testamentary trust

• Look at the alternative of using testamentary trusts 
instead of Smith Family LMDT and make a 
comparison

• It is all about providing safe and secure options 
within the framework of Family Wealth Protection

• Let’s see how traditional testamentary trust works 
using the LightYear Docs simple Will then the Will 
with a TT to show the base line

• Then pull apart



Case Study –
Option Two

John and Sally

• Company is exposed.  So what to do?
• Use the Protector to transfer share value to the 

Smith Family Leading Member Trust with John as 
Leading Member followed by Ben and Sally jointly

• Corporate trustee is a Leading Member 
discretionary trust company – LMDT Pty Ltd

• The Trustee  - LMDT Pty Ltd has a call option over 
the shares and also the business – depending on 
which is cleaner at the relevant time

• Same strategy for the investment property
• Consider using the Business Protector – transfer 

and lease back of core company assets in the Smith 
Family Leading Member Trust

• Commence a pension for John and consider 
reversionary options



• Living Trust (LM variation) with sub trusts 
or even break out clones

• Companies – can separate share classes

• SMSF split to Living Trust or separate TTs 
or pensions

• For Wills – you will need to bolster but 
it’s a problem as there will be a family 
provisions claim – three years +++ and 
20% of the estate at minimum

How to Split –
Very Important!
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